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court has neither the power to take valid action, i. e., action binding the 
litigants, nor the privilege — as against the litigants — to do the acts in 
question, even if they are done in good faith and for probable cause. 
This rule is but an illustration of the tendency of the common law to 
subject persons charged with the administration of the law to the 
payment of damages if they act beyond their powers, even if they do so 
in good faith, and thus to secure the individual from arbitrary exercise 
of governmental or quasi-governmental power. The result in the 
principal case may perhaps be regarded as an unconscious extension of 
this tendency to the case of public service corporations invested with 
the extraordinary "power" of eminent domain. 



TIME AND CHANGE AND CONSTITUTIONALITY 

What if a statute is constitutional, admittedly? Born constitutional, 
will it of necessity stay so forever ? Is the seal of propriety, once set 
upon it, immune from the destructive nibblings of the proverbial tooth 
of time — proof against the abrasion and the weather-wear of changed 
conditions? Is its constitutionality no longer open to attack? The 
question recently came before the New York Court of Appeals in Munic- 
ipal Gas Co. v. The Public Service Commission (1919, N. Y.) 121 N. E. 
772. Eleven years ago the state legislature passed an act fixing maxi- 
mum charges for gas furnished in the City of Albany. The Municipal 
Gas Company, admitting the constitutionality of the act, operated 
under it for some ten years. But conditions have changed, and the 
cost of gas production has kept pace with that of living. Relief was 
sought from the Public Service Commission, but the Commission was 
without power to supersede the statutory rate. 1 The corporation 
therefore recently brought suit for an injunction against further 
enforcement of the old rates, alleging that they had become confis- 
catory and involved the taking of its property without due process of 
law. The defendants demurred. Their contention was that the con- 
stitutionality of a statute was fixed forever at its passage; that if it 
was valid then, there was no room for question later. The court, 
speaking by Cardozo, J., met the issue squarely. "A statute prescrib- 
ing rates is one of continuing operation. It is an attempt by the legis- 
lature to predict for future years the charges that will yield a fair 
return. The prediction must square with the facts or be cast aside 
as worthless. It must square with them in one year as in another ; at 
the beginning but equally at the end. In all such legislation, from the 
hour of its enactment, there thus inheres the seed of an infirmity which 
the future may develop. . . . All that we can say at the outset is that 

1 People ex rel. Municipal Gas Co. v. Public Service Commission (1918) 224 
N. Y. 156, 120 N. E. 132. 
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the power to regulate exists . . . Into every statute of this kind we 
are to read, therefore, an implied condition. The condition is that 
the rates shall remain in force at such times and at such only as their 
enforcement will not work denial of the right to a fair return. When 
the return falls below that level, the regulation is suspended. When 
the level is again attained, the duty of obedience revives." 2 

It is clear enough that a statute may, as to the same person — be con- 
stitutional under one set of conditions and become unconstitutional 
when its application is sought under another set of conditions existing 
at the same time. An improvement tax levied on me as owner of lots 
which front on the highway may be good, when it would be invalid if 
assessed against me as proprietor of a section of the inaccessible hinter- 
land. A requirement that I choose my subordinates only from civil 
service lists may hold when enforced against me as commissioner of 
highways, and meet an insuperable barrier when applied to limit the 
free discretion given me by the state constitution, as commissioner of 
canals. 3 But the instant case appears to be the first to fit this principle 
squarely to varying states of fact found not on a cross-section, but on 
a longitudinal section of time; admitting the validity of a statute as 
applied to a set of persons under one state of fact ten years ago, and 
denying such validity as to the same persons under a different state 
of fact found, not elsewhere ten years ago, but in the same place, 
to-day. 

Both the authority and the reasoning of the Court command respect. 
Nor are there wanting in the law rulings sufficiently like that here in 
question to make comparison worth while. 

Time and again courts have admitted that a given common-law rule 
may in its day have been good, that it has been the law ; only to state 
that with time's passage conditions have so changed that it is law no 
more." This is done not willingly, nor even often ; but it is done. An 
instance is New Hampshire's refusal to further apply "in the twentieth 
century" the rule derived from Coke's dictum, that part payment on 
the day cannot be satisfaction. 5 Not all courts are as frank when pro- 
mulgating change as would be helpful. Sometimes the older cases 
are ignored in the opinion. 6 Sometimes a sacrifice is offered to their 



2 121 N. E. 774. The italics are the editor's. 

3 See People ex ret. McClelland v. Roberts (1896) 148 N. Y. 360, 42 N. E. 1082. 

*See Kambour v. Boston & Maine R. R. (1913) 77 N. H. 33, 86 Atl. 624, 
especially at p. 42 (629) ; Thurston v. Frits (1914) 91 Kan. 468, 138 Pac. 625; 
Manchester v. Hough (1828, C. C.) 5 Mason, 67, Fed. Cas. No. 9005. 

'Frye v. Hubbell (1907) 74 N. H. 358, 68 Atl. 325. 

"See Ryan v. North Alaska Salmon Co. (1908) 153 Cal. 438, 95 Pac. 862, 
ostensibly quoting from and in reality utterly ignoring the holding in Wicker- 
sham v. Johnston (1894) 104 Cal. 407, 38 Pac. 89. This method of graceful 
volte-face has commended itself to many courts. Cf. Chemical Natl. Bk. v. 
Kellogg (1905) 183 N. Y. 92, 75 N. E. 1103, and Union Natl. Bk. v. Chapman 
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high authority — lip service, empty — an admission that the older rule is 
still sound, if fettered to the strict facts of the older case; 7 and states 
of fact are distinguished which are not distinguishable. 8 Sometimes 
conscious resort is had to legal fiction ; 9 sometimes in the use of fiction 
or word-juggling a conservative judge seems almost to befool him- 
self. 10 But, openly or covertly, the old rule has then been refused 
enforcement, because it does not fit the facts born since its making. 

Now and again a statute suffers the same fate. In 1781 a debtor in 
South Carolina tendered his creditor shinplasters in payment of the 
debt. The war act making them legal tender was not repealed till the 
following year. But the court, when the case came to be litigated, 
took notice of the fact that the paper was, at the time, worthless ; and 
that the emergency which called forth the legal tender act had passed. 
The tender was held to have been of no effect. 11 

It is not contended that mere non-user can vacate a statute, although 
even on that point the few authorities are not at one. 12 But it is con- 
tended that the change in conditions which in most instances is the 
cause of the non-user may turn to no-law what once was law, and 
rightly so. In the common-law cases, as in the South Carolina case 
referred to, what the court did was, at bottom, to refuse enforcement 
to a "law" or "rule of law" as having grown into such violent con- 
flict with the facts of later times that the court rebelled at the injustice 
of its enforcement under the changed conditions. 

(1902) 169 N. Y. 538, 62 N. E. 672. In Schilling v. Ervin (1918, Iowa) 169 N. W. 
686, the procedure is applied not to reform, but to deform the law. We know 
there, from the cogent dissenting opinion, that the awkward cases had been 
presented to the court. See Current Decisions, infra, sub tit. Bills and Notes. 

7 See Grimoldy v. Wells (1875) L. R. 10 C. P. 391, on Couston v. Chapman 
(1872) L. R. 2 H. L. Sc. 250; and see cases cited in note 8. 

8 So Regina v. Ion (1852, C. C. R.) 2 Den. C. C. 475, on Rex v. Shukard (1811, 
C. C. R.) R. & R. 200. Cf. Collins v. Voorhees (1890, Ct. Err.) 47 N. J. Eq. 
555, 22 Atl. 1054, and Schaffer v. Krestovnikow (1918, N. J. Ct. Err.) 105 Atl. 
239, where the earlier case was damned with faint praise, being "affirmed" on a 
wholly unessential point, with the implication that the facts in reality were 
different. 

8 Copious examples may be found in the articles by Jeremiah Smith, Surviving 
Fictions (1917) 27 Yale Law Journal, 147; (1918) ibid. 317. 

10 Cf. for instance Lord Ellenborough in Lane v. Newdigate (1804, Eng. Ch.) 
10 Vesey, 192. Here may perhaps belong also Bowman v. Secular Society 
(H. L) [1917] A. C. 406. 

u Williamson v. Bacot (1787, S. C.) 1 Bay, 62. 

12 That non-user and the development of general custom inconsistent with the 
statute may repeal it as obsolete, see O'Hanlon v. Myers (1856, S. C.) 10 Rich. 
Law, 128; also Adams v. N orris (1862, U. S.) 23 How. 353. Contra, Homer v. 
Commonwealth (1884) 106 Pa. 221. Other cases are collected in 44 Cent. Dig. 
2803; but it will be found in almost every other case that the presence of con- 
flicting statutes of later date, or of other complications, prevented the question 
from being raised squarely; even in Adams v. N orris, while the question there 
came fairly before the court, the circumstances are so peculiar that the case is 
hardly a precedent. 
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We have ways in our society, habits of thought and of action. 
These ways seem good to us, so good that we visit penalties on those 
who would infringe them. And nowhere are our ways so sharply 
defined as in the law. We change, and our ways change with us, so 
gradually oftentimes that we are as unconscious of the process as a 
young child of its growth; we do not often stop for critical exami- 
nation and comparison, and the undefined admits of some adjustment. 
But let our mores once be read into the law, be fixed by declaration of 
the courts, and change grows difficult. A rule once settled is more 
likely to be followed than examined. It is followed, let us say. Bit 
by bit its inconsistency with newer ways of our society grows evident. 
Still the judges follow, though now, it may be, with unwillingness, with 
hints to the legislature that a change is due. "These be courts of law, 
not courts of justice." For this too, despite exceptions, is of our 
mores: that judges be conservative in innovation. But it is here con- 
tended that this conservatism is not absolute. It has a limit, difficult 
indeed to state, more difficult to prophesy in >any individual case. But 
when the conflict of the declared rule with our present ways passes that 
limit, the rule must fall, — this, whether the rule be common law or 
statute, whether declared a century since or yesterday. Not three 
months back the Supreme Court of Iowa declared a "failure of legis- 
lation" because a statute, if construed as it read, must not only fail 
to reach, but would increase the evil it was passed to remedy. 13 What 
is this but a denial that a "law" was law, because in its clash with the 
mores of the day it overstepped the limit of the court's obedience? But 
if in some cases of great pressure the court will deny its sanction to a 
rule because that rule has thus come to clash with the ways of our 
society, — if they will so deny force even to a statute which once, in its 
own day, was fit and fair, — if they will deny it even though the mores 
with which it clashes must be gleaned by the judges from the almost 
formless flux of life about them, — how much more ready should be 
that denial when the mos to be upheld is clear to see, accessible, crys- 
tallized in that written body of our fundamental ways which we call 
the Constitution? 

If there be any soundness in this reasoning, the principal case was 
well decided. A statute, then, which once was good may with altered 
conditions become bad. 

But that is not all. The bad may in that same way turn good, the 

13 (1919. Iowa) 170 N. W. 417. The "interpretation" of statutes to fit the 
mores is a less boisterous but equally apt example of the workings of the same 
principle, as in the Statute of Frauds. Another current instance of the nullifica- 
tion of statute law because of variance with the mores is the introduction of the 
respondeat superior doctrine into the Canal Zone. Nominally a civil law code 
prevails there. But the men living there were brought up under common law. 
See infra, p. 598. On the whole process contended for in the text see Corbin 
The Law and the Judges (1914) 3 Yale Review, 234. 
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unconstitutional turn constitutional ; and this despite the determination, 
in a court, of its unconstitutionality. Such a decision of a statute's 
unconstitutionality the instant case affords. "When the return falls 
below that level [of fairness], the [statutory] regulation is suspended." 
It was so held. But, says the Court, "when the level is again attained, 
the duty of obedience revives." 1 * Surely this dictum is heresy. 
"When a statute is adjudged to be unconstitutional," says Judge 
Cooky, "it is as if it had never been." 15 And yet — is not the dictum 
a legitimate, albeit not a necessary, corollary to the decision? If a 
statute may be good now and bad later, according to its application to 
conditions which are in flux, why may it not, even though it is bad 
now, become good a few years hence? First, what is the true effect 
of adjudging a statute unconstitutional? Certainly, if the judgment 
is final, it is a definite refusal to apply the statute between the litigant 
parties, upon the litigated facts ; that cause is forever set at rest. But 
is the statute therefore dead? It has failed of one effect which was 
within the intent of the legislature passing it ; has it failed of all ? 

The Government is dissatisfied with the decision on the Legal Tender 
Act; new judges are appointed; again, under the same Act, a case 
comes up. This time the statute is held constitutional ; it is found to 
be in force; it is far from being, because of the prior judgment, as if 
it had never been. 16 

An act is passed creating certain offices in a municipality. Officers 
are elected and take up their work. Not till then is the act tested and 
declared unconstitutional. Have "rights not been built up under it?" 17 
The officers were de facto; their acts, up to the time of the judgment, 
stand. 18 Or again, it has been held that an officer may not be held 
liable criminally for doing in reliance on a statute later declared uncon- 



11 121 N. E. 774. The italics are the editor's. 

15 Constitutional Limitations (7th ed., 1903) 259. The passage has become a 
classic statement of orthodox theory. It continues : "Rights cannot be built up 
under it ; contracts which depend upon it for their consideration are void ; it 
constitutes a protection to no one who has acted under it, and no one can be 
punished for having refused obedience to it before the decision was made. And 
what is true of an act void in toto is true also as to any part of an act which is 
found to be unconstitutional, and which, consequently, is to be regarded as 
having never, at any time, been possessed of any legal force." But this language 
is practically negatived, for purposes of argument, by the notes. For if in one 
or two instances the unconstitutional statute has legal force, no valid argument 
can be made from its absolute nullity, when a novel case arises. What is 
believed to be a sounder view of the effect of declaring an act unconstitutional 
may be found in Allison v. Corker (1902, Ct. Err.) 67 N. J. L. 596, 600 ff., 52 
Atl. 362, 363. 

16 See the Legal Tender Cases (1870, U. S.) 12 Wall. 457. 

17 Cf. the language quoted in note 15, supra. 

18 Buck v. Eureka (1895) 109 Cal. 504, 42 Pac. 243. 



COMMENTS 597 

stitutional, what would have been privileged, had the statute been 
within the legislature's power. 19 

Sweeping language as to the flat nullity of a statute declared uncon- 
stitutional will not, therefore, bear the test of actual decisions. Then 
such sweeping language alone will not suffice to dismiss the dictum in 
the instant case : that when the requisite change in external conditions 
has come about, then under this very statute now held unconstitutional, 
"the duty of obedience revives." We cannot simply say : the statute is 
dead, there is no change which can give it life again. For we know 
that a change in the Court's mind can give it life. Nor is that the only 
source of resurrection. 

New York passed an act providing for compensation for maritime 
injuries. It was. held unconstitutional; the "common-law remedy" 
which states might give under the grant of admiralty jurisdiction "sav- 
ing to suitors, in all cases, the right of a common-law remedy, when 
the common law is competent to give it" did not extend to statutory 
compensation. Congress amended the Judicial Code to save to suitors, 
in addition, their rights under state compensation acts. Then a steve- 
dore was injured, before New York re-enacted the law previously held 
bad. And it was held that with the removal of the impediment the 
New York law sprang into force again. 20 A change, then, in the 
higher law which overrides a statute, may revive it; at least when 
that higher law is a federal act. 

Nor need the result be otherwise where the conflicting higher law 
is the constitution of the state. Thirty years before, New York had 
held that an act requiring all subordinate officials to be appointed from 
the civil service lists was unconstitutional as applied to the canal com- 
missioner, whose full discretion in such matters was provided for 
by the constitution. 21 The Constitution was revised, the provision as 
to the canal commissioner repealed — and the court found that the stat- 
ute previously unconstitutional as to that official, now reached him. 22 

And so, it seems, may be the case even with a change in law of equal 
rank. A statute was passed in Massachusetts and held good ; a new 
one was passed, amending the old. But the new act was adjudged 
invalid, and to have so incorporated the earlier one as to make both 
unconstitutional. The second statute was repealed, without more ; 
the prior act M r as held thereby to have come again into vigor in all its 
pristine innocence. 23 

™ State v. Godwin (1898) 123 N. C. 697, 31 S. E. 221. 

20 Cimmino v. John T. Clark & Son (1918, App. Div.) 172 N. Y. Supp. 478; 
see (1919) 28 Yale Law Journal, 281. For the development of the law on the 
point in that case see (1917) 27 ibid. 253; (1918) ibid. 924. 

21 People ex rel. Killeen v. Angle (1888) 109 N. Y. 564, 17 N. E. 413. 

22 People ex rel. McClelland v. Roberts (1896) 148 N. Y. 360, 42 N. E. 1082. 

23 Lawtpn Spinning Co. v. Commonwealth (1919, Mass.) 121 N. E. 518. 
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It has, then, been determined— and if by error, then by error so wide- 
spread as to begin to constitute minority opinion — that change in the 
court's mind, change in a higher conflicting law, change in an objec- 
tionable companion law, may operate, without re-enactment, to breathe 
life into a statute once adjudged unconstitutional. In each case the 
reason was: that the change had removed the only bar. So here, 
where the only bar is found in the surrounding facts, the cost of gas 
producing. Why, with a statute made for the fixing of rates, a statute 
"of continuing operation," a statute whose only flaw is non-conform- 
ance with the facts of the moment, may not a change in those facts 
to-morrow remove unconstitutionality? 

Whether such a development as this is desirable is another question, 
and, it may be, a debatable one. Are we, with every economic change, 
to find our laws uncertain — on every revision of a constitution, are 
we to examine ancient records to search out forgotten statutes whose 
ghosts if this or that clause is repealed, will start forth to haunt the 
halls of Justice? We have had undesirable experiences at times with 
the repealing of repealing acts. 

But, on the other hand, this dreaded resurrection of forgotten stat- 
utes may prove to be more bugaboo than menace. We have our 
jurisdictions where non-user of a statute is held to be without effect. 
Unrepealed by the legislature, it still stands on the books : why, then, 
it is in force. Faded out from all men's memory, sanded over with 
the drift of years — but still in force. Let some adventurous treasure- 
seeker strike upon it in his excavations, let him set it up — the courts 
will recognize it still as law. Surely in such jurisdictions, if at all, 
the evils to be feared from the unearthing of forgotten statutes would 
be found and cried out upon. Yet even there we hear but rare com- 
plaints. There seem, in practice, to have been but few legal archeolo- 
gists at work a-troubling the unwary lawyers of the younger genera- 
tion. It may be that, in the large, only the rather useful statutes are, 
under such a rule, called back to life. 



SOME RECENT DECISIONS OF THE UNITED STATES SUPREME COURT 

Panama Railroad v. Bosse (March 3, 1919) U. S. Sup. Ct. Oct. 
Term, 1918, No. 203, is an extraordinarily interesting case dealing 
with the reception of the common law in the Canal Zone. The opinion, 
written by Mr. Justice Holmes, furnishes an excellent example of the 
application of the prevailing mores of a community to the settlement 
of legal disputes. The precise point raised was whether the common- 
law doctrine of the responsibility of a master for the torts of his ser- 
vant committed within the scope of his employment could be applied 
in its full extent to accidents happening in the Zone. Theoretically 
the provisions of the Civil Code of the Republic of Panama are in 



